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Abstract

This Article explores the path of possibilities offered in the case of
Moroccans—in particular women—residing in (conlinental) Europe 1o
determine, up (o a point, the legal regime that will apply to their family life.
The vast majority of Moroccans currently living in Europe have retained their
original nationdlity, often combining it with that of the couniry of habitual
residence. Adhesion to Islam often explains the aftachment to the family law,
which is a religious law, of the couniry of origin. Family reunifications in
many cases meah enduring "rootedness” in the normative system of the country

*  Due to the unavailability of foreign sources, the Washington and Lee Law Review was
unable to verify the accuracy of foreign language sources and translations in this Adicle.

*%  Professor of Law and Anthropotogy at the University of Leuven, the University of
Brussels, and the University of Antwerp. License of Law, License of Philosophy, and Ph.D,
Anthropology, University of Leuven, Belgium. Professor Foblels has done extensive research
and published widely on issues of immigration, integration, and nationality law in Belgium. [n
the fields of anthropology and law, her research focuses on the application of Islamic family
laws in Europe. See generally MARIE-CLARE FOBLETS, CULTUREN VOOR DE RECHTER
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of origin. With mobility rendered easier by obtaining lhe. na{iona!iry f’f the
couniry c;f residence (which removes the obligation lo abl!am wsc;.‘s'). an m’:c.lie
tional community develops, and one Wiich,
of a complete and truly iransnats . ‘
a{though deriving part of its identity.  from European society, often remains very
i igi Tem.

d io its original culture and legal sys - o .
a”ad;;we years spgen! in Europe do not alter this need to zde:‘ﬁgﬁf in fa.mrli;
relations with the culture of origin. The situation is clearly not Ide}-;flt;‘al ;'n a
: tain roots in the family law of the home
cases, and some feel no need to re bl of e

] d 1o apply the law of the land of the .
country, bul prefer instea . e land of thelr 1 ing
i i ituation, in legal terms, is ali the mo
residence (in Europe). The situation, s, s ol
' desire to remain, in regard to their family
in the case of those who express d regard i rferily
ife, in ali i their counfry of origin. e lechniq
life, in alignment with the law of ! / : . :
o_géred by private international law make it possible, in a number of couniries

i is desire.

= continenital Europe, to fulfill this . .
"o H:ithour' clainfing to be exhaustive, this Arlicle expf‘ores s.evera.;
possibilities permilting Moroccan men and women res:dmgl in ;:_ontm;n::e
jously as possible, the application 0
Europe to marry, as harmonious _ g application o
ish mily law with the demands made 9y .
provisions of Moroccan Ja - . e B e ente
fivate i the country of their ha
ethods of private international lawin ) : den
Texplore ﬁ"ee issues in particular: cefebra;ion of marrmge, the modelization
of the effects of marriage, and the dissolution of marriage.
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I Infroduction

The analysis that follows is subdivided into two parts: Part II
summarizes, as succinctly as possible, the main lines of the new Moroccan
Family Code,' while at the same time expressing some reservations about
its claim to be innovative. Part III discusses the impact—real or
potential—of the new Moudawana on the lives of families where one or
more members reside abroad. I seek to bring the most constructive analysis
possible of the various options available to Moroccans residing abroad
(MRA), either in applying Moroccan domestic law or by the techniques of
private international law, in order to, at best, balance the rights and
obligations of each household member while bearing in mind the concrete
circumstances and individual needs in each situation.

. The New Moroccan Family Code: A Reform That Is Faithful
{o Islamic Tradition

In comparison to the former Moudawana,” the new Code is
characterized by its clearer style, at least in the Arabic version, and by the

1. FamiLy Copg {(Morocco), franslated in Global Rights, The Moroccan Family Code
(Moudawana) of February 5, 2004 (2005), http-/fwww.globalrights.org/site/DocServer/
Moudawana-English_Translation.pdf(last visited Jan. 29, 2008) {hereinafter Moroccan Family
Code} {on file with the Washingion and Lee Law Review).

2. Law No. 1-57-343 of Nov. 22, 1957, Bulletin Officiel [(Official Bulletin}, May 23,
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abundance of rules, grouped into four hundred articles On the whole,
however, the new Code is arguably in continvity with the former one, as both
draw inspiration from the same sources 4 The new Code is also clearly in line
with the Islamic tradition governing family law. 1t may even be said that the
rules of the new Code elevate the principles of Islam in this field into
mandatory rules for the following issues; treated in sequence: MATTIage, the
dissolution of marriage, filiation, legal capacity, and wills and succession, since
the Code mandates the intervention of the Public Prosecutor’s Office in all of

these matters.
This observation may be seen as too severe. Yei, there is no lack of

evidence to this effect. By virtue of Article 400, the Jast provision of the Code,
judges must follow the lead of the Malikite rite® absent an available,
incompleie, oF imprecise written rule of law.” Article 400 ‘of the new

1958 (Morocea), amended by Law No. 1-93-347 of Sept. 10, 1993, Bulletin Officiel [Official
Bulletin], Dee. 1, 1993 {Morotco). Fora French translation, sce FrANCOIS-PAUL BLANC &
RABHA ZEDGUY, MOUDAWANA: CODE DB STATUT PERSONNEL ET pES Successions {CoDE OF
PERSONAL STATUS AND Successions] (1994). ’ .

3. EamLy CODE, translated in Moroccan Family Code, supra pote 1.

4, Morie-Claire Foblets & Mohamed Loukili, Marfage et Divorce dans le Notveau Code
Maracain de la Famille: Quelles implicatlons poiir les Marocains en Europe? [Marriage and
Divorce in the New Morocean Family Code: Which Implications for Moroceans Residing in
Eurepe?], 3 REVUB CRITIQUE DBDROlTINTERNAﬂONALPRwE [CramicALREV. OF PRIVATEINT'L
L.aw] 521, 524 {2006). .

5. See FAMILY CODE art. 3, translated in Moroccan Family Code, supra note 1, at 8
(“The Public Prosecutor’s Office is an essential party to all legal actions related to the
implementation of the provisions of this Moudawana "), id. art. 53, iranslated in Moroccan
Family Code, supra note 1, at 18 ("When either spouse evicts the other from the marital home
without justification, the Public Prosecutor shall infervene to repum the evicted person to the
house immediately and shall take all necessary measures to guarantee his or her safety and
protection.”); 14, art. 54, iranslated in Moroccan Family Code, supranote 1, at 18 {stating that

the Public Prosecutor is responsible for monitoring the care of children when it periains, among
other things, © breastfeeding, religious guidance, and education). Moreover, the Code
considerably increases the judge's power of oversight in a number of areas, The Article
addresses this subject in the conclusion. This increased authority of Moroccan judges may pose
aproblem for implementing the new Moudawana, notably with regard tothe situation of MRAS.

6. "The Malakite rite is one of the four orthodox rites of Sunni Islam and is the common
fite in North Afiica." Middle E. Media Research Inst,, King of Morecco Calls for Fundamental
Reform in Family Law, Nov. 7, 2003, at n.2, h@:ﬂww.mamﬁ.orglbhﬂarlicles.cgi?
pathrchives&Area=Sd&[D=SP60403 (ast visited Jao. 28, 2008) (on file with the
Washington and Lee Law Review).

7. FamiLy CopEart. 400 {2004) (Morocco), (ranslated in Morocean Family Code, supra
note 4, at 59. The Arabic text refers to Islamic law "of the Malikite rite” and to ijtihad (e
efforts of jurisprudence}, Law No. 1-04-22 of Feb. 3, 2004, Bullelin Officiel [OﬂicialBulletin],
Feb. 3, 2004 (Morocco), whereas lhe French formulation coutd be taken 1o mean that the judge
has a choice between "the Malikite rite andfor ijrihad (the efforts ofju:isprudence), LawNo, 1-
04-22 of Feb. 3, 2004, Pulletin Officiel [Ofticial Bulletin], Oct. 6, 2005 (Morocco)."
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Moudaw. i
reiying oiﬁlzoic;lzgsnnsl,] in a sense, tl'{e prohibition against Moroccan judges
g on Soutcs other than Islaxpxc ones in the area of family relations
Classical Isaunic aw, however, has 1t§ own distinctive concept of the status oi'
ety prevajlsr?ﬂ within ‘the family ihat is not the same as the one that
curronly proval 1;1[1 a:.hgrf(‘)wmg nuinber of so-cailed modemn lepgal systems
around the world: In e former, the husband is the sole head of the family s
and he dlone has el privilege o_f dissolving or preserving the marriage bondig
The wit ks not e legal guardian of her children, even if she has custody—‘
which i ce doesc;sfz sj?:ybaentall(:n ?way fro§n hlelr.lo Similarly, a child born cut
the fa;’;her exists only within tﬂe EZnil-\zt)er‘ilg? ﬁaﬁ:gt:%mﬁon offlitionto
S . - )
who drai;’t zt;su.ltlltle t};cefollﬁwmg question arises: Did the Moroccan legislators
who diafled e - w Moudawana follow a different path from the o
y classical Islam? To appreciate the importance of the reform tl?lz

Article first must revi
! iew the ch: :
children. - anges concerming the status of women and of

8. See AN INTE ¥
434 (Mijid Fakhry trans. 2002) ("Men aro i chasge of woman,because Allsh as made the
. arge o
one of them excel the other, and because they spenc% som:g?l;r::'ir wealitslf %llﬂh has made the

9. See id. at2:28-34 (outlini |
. Seeid. ar2: utlining the preced i
without listing procedures for a wife io dissl::olve th.g:::.;g;a;:)u sbond to dissolve the marriage

10. See Bolaji
ee Bolaji Owasanoye, The Regulation of Child Custody and Access in Nigeria, 39

e o ( )( [
Fam.L. Q IOS, 122 (2005 []hﬂ father is the lega] g“ﬂldlﬂﬂ of the children and is leSPODSlble
for their plO[eCtlUll dl.lll]lg and after the speclﬁed age of custod Y. [He] SUpervises the mﬂla',

educ-atlonﬂl. and feliglol]s upbringin v
i P ging of his Chlldrel]., and his executor takes over as the legal

il. Mous ifi
sa Abon Ramadan, The Transition from Tradition 1o Reform: The Shari’a

A . .
; gﬁ]e];ﬁ;f;);;ﬁu;mgs on Child Custody (1992-2001), 26 FORDHAMINT'LL.J. 595, 6

(citing 2 Ofwemoc;ir:me Court decision that interpreted Islamic law "to clet;hau'e'tl:llt9 (201'?3)
Jom out oTwedlock. 8 nz‘ nght. to child suppori from his father") Maurils 8. Berge E“‘C'a Y
Cawand Public P (;);} ,[;'2 ‘gyptian Family Law: Islamic Law Through the B.ackds " sgnﬂicfs
o e 'E o u“de) (c1u|_1g an Egyptian court opinion slating that pzmanl:z7 r; “w?lhldi:l
e ublee ey ]I; ::;_t: |gn ]ﬂr;i:l;talgcesi (l)ne of them being that ‘it shouldgnoi violai:

o policy, at Tslami B e
excluded from inheritance and parentage'™ (intema?u:iltc:)lli?)‘: ;::Etstlec:;;)s the ilegitmate child

12. 8 i
ee generally Mohamed Akdid, Alistithoag fil Figh Walganoun [ The Recognition of a

Child in Fi i
ild in Figh and in the Law}, 2004 ALAYAAM ADIRASTY A 32 (2004); Mokamed Akdid, Hifiyat

Am ach Qoewa.roehoe Alithbati |
.
¥ altya 1;!22 Value ofihe Prt)‘qfOfF”{ﬂ”Oﬂ within lhe Marr fﬂge],
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A. Reforms Concerning the Stahis of Women

inci j isions in Moroccan law conceming
cincipal subjects of the new prov or i
Tl]: eage mfrriage and its dissolution. The traditional rules r;ga;:;i:ogt
E?l?r?tance have not undergone any substantial change. Therefore, I W

discuss them here.

1. Marriage )
The new Moudawana pufs women and men on an equal tfogttlt?;g ﬁjﬁﬁﬁ
to the age of nubility. 1t requires that both sexes have reache o
i 13 [t authorizes women who have reached the age ol majo A
- Ofel'gt}l;t;:? ihe intermediary of 3 marital tutor."* By cgntrast, 1|t5ret.au?ls 1e
marllz;}'it:n"“\t"1 n against a Muslim wontan maATying a non-N_Iuslu'n man. - Smgt;ro z,t
D Moroco \ioman may not mairy 2 foreigner, even if he is Ml]Sllll;ﬂ, wil
, Zrﬁ??:t;ﬁizaﬁon by the Crown Attorn%y_ at :hedCo:; ;):' “,?;gesﬂéje‘;lt‘?: ;1:1::;
i . instead,
Moudawana'doﬁ);%ttzbg;:gaig?;ﬂéht? of the fPLrstwife and her clllildren,
f_:O\lﬂ- auﬂlgniﬂ 1l\ioudawana permits a wife who does not accept l.)igamy to
" e a;'l td'e orce.”™® The court can, if necessary, order her to divorce hert
Pﬂtltlond '(;‘rsh::vis un;villing to be the spouse of a polygamous man but d&)es noa
;2;‘:?;:1 ;'or divorce?! As to the matrimonial regime, the new Moudawan

13. Famiy CopEart 19 (2004) (Morocca), fransiated in Moroccan Family Code, supra
e 14| " }al‘ art. 24, translated in Morocean Family Code, supra note 1,at 12 R
s Id. a.rt- 39'(4) fransiated in Moroccan Fan_ﬂ'l'y C?de. suprd note] l:‘;;hl : ‘;
M l15:11 mel; can man':; a non-Muslim wonian only i€ she is Christian or e1I ; ;.)_1 A
“5116 1d. art, 65(3) ranslated in Moroccan Family Code, s:fpra note 1, at 21. s
' , d mb; para. 4, translated in Morocean Family Code, :lupmo::‘l)i . o
('[Pi"iygasnii 'sl;aﬁ be-allo\ved only in the following circumstances and acc
' 0 1 L)
i nditions . .. ") 5 .
fonomg.]?ega!;oart 42, translated in Moroccan Family Code, stipra n]clnleah,latdl;z lgu[s:il)and
o of :Zt;p-ulat{ou tlay the wife in the marriage contract Prec}udmg polygamy,
\a:)iz‘}’:il;; to sesort to it must petition (he court Er aulhon;at::i:;; é:ade pramie L s The
f . 4, iransiated in Moroccan £ 3 nole 1, he
jud lg-hage:o,td;atl::ﬁ::i;;mpilygamy unless he has verified .the husEand's ability to guaran
Jel:;u%?i:y with the first wife and her children in a].l;:ea: o(t;. (l::"z .s.u;rz.mte | 16 ngthe
' id. art. 45, franstated in Moroccan Famity: y yat 1 e ot
if Z?I:e Sresei;:: ina req,uest for divores after an application for po}yéir;:ﬁs mariag
lw?llwg;ratﬁe the divoree if the husband can pay 2 determined sum o .

21 Id

s kanal
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perpetuales the principle of separate estates, while allowing spouses to agree on
joint management of assets acquired during the marriage.” In case of a conflict

between spouses over property, the judge decides on the division of property
between them, "consider[ing] the work of each spouse, the efforts made as well
as the responsibilities assumed in the development of the family assets."™ This
provision presupposes that the judge will play a more active role in the area of
proof—a condition that, sojfar, has rarely been applied in practice in Moroccan
family law. >

By and large, the provisions of the new Moudawana conceming marriage

imply that both spouses will henceforth head the Moroccan family*® and wiil
work together in making decisions concerning the management of family
affairs.® Nevertheless, the husband remains the legal guardian of the children
during the marriage,” as was the case under the former Family Code,”® while
the wife becomes their legal guardian only if her husband dies.”

2. The Dissolution of Marriage

There are several ways to dissolve a marriage under Moroccan domestic
law. The new Moudawana adds a few further options previously unavailable
under the former Code. The most controversial form of dissolving a marriage
is undoubtedly the talaq (1epudiation, translated into French as "diverce sous
contrdle judiciaire" ("divorce by court authority")).* Tt allows the husband to

22. Id ad. 49, iranslated in Moroccan Family Code, supra note 1, at 17.
23. I

24, Under the legal regime of the former Code, numerous judgments rejected women's
petitions on the grounds (hat they had not proved (heir participation in acquiring the assels.
Supreme Court Civil Chamber, Dossier No. 2276/97, Judgment No. 1520 (Mar. 5, 1998)
(Morocco) (unpublished);, Court of Appeals Agadir, Dossier No. 534/03, Judgment No. 806
(Sept. 14, 2004) (Morocco) (unpublished); Court of First Instance Agadir, Dossier No. 564/04
(Nov. 25, 2004) (Morocco) (unpublished).

25, See FaMILY CODE arl, 4 (2004) (Morocco), fransla!ed in Moroccan Family Code,
supranote 1, at & ("Marriage is a legal contract by which a man and a woman mutually consent
to unile in a common and enduring conjugal life . . . under the supervision of both spouses
according to the provisions of Lhis Moudawana."). ]

26. Id art, 51(3), transiated in Moroccan Family Code, supra note 1, at 17.

27, Id. art. 231(1), iranslated in Moroccan Family Code, supra note 1, at 49.
28. Famwy Cobpe(1993) (Morocco). ‘

29, See FAMILY CODE art. 231(2) (2004) (Morocco), iranslated in Morocean Family
Cade, supra note 1, at 29 (stating that legal authority by the mother can only be exercised "in
the absence of the father or when the father is deprived of his capacity").

30. SeeLouise Halper, Law, Auihorily, and Gender in Posi-Revolutionary Iran, 54 BUFF.
L.Rev. 1137, 1179 (2007). :
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end a marriage unilaterally. The Moroccan legisiators retained this mode of

dissolving a marriage,” but specified clearly that the exercise of this right is

dependent on obtaining a court authorization’” t0 aliow the wife to be heard and
to guarantee her rights as well as those of the couple’s children.® The court

will give authorization to draw up a talaq only if the husband has submitted to

the court clerk’s office a fixed sum of money, inan amount determined by the
court, covering the rights of the spouse?‘f Tn the case of a revocable talag, the
husband may take back his wife only with her express consent.” A woman
does not have a comparable right to end a marriage by her sole will, except in
cases of a falag by mutual consent™® (translated into French officially as
#divorce par consentement mutuel," and into Engli sh unofficially as "divorce
by mutual consent™), a tamli’” (unofficial English translation: "one resuiting
from a right to choose assigned by a husband to his wife") ora khot ®® (official
French translation: "Divorce par khol™; unofficial English translation:

41. See Famiy CODE arts. 35-46 (2004) {Moroceo), wranslated in Moreccan Family
Code, supranole 1,3t 14-16 (outlining the requirements for repudiation of marriage).

32, id at.79, iransiated in Moroccan Family Code, supra note 1, at 24,

33, See id. pmbl. para. 6, translated in Moroceah Family Code, supra note 1, a3

“[Blefore repudiation may be authorized it must be ascertained that the repudiated woman has

received all of her vested rghts . . . and the repudiation can not be registered until all vested
rights owed to the wife and children have beent paid in full by the husband."}.

34, Id art. 83, iranstated in Moroccan Family Cade, supra note 1, at 25.-The righis of
the wife are specified in Article 84: balance of the sadag or dowry, if any, maintenance owing
for the legal waiting period; and 2 rConsolation Gift." Id. art 84, translated in Morocean

Family Code, supra note 1, at 25. Article 85 provides that the husband must also give an

amount to caver child support payments. Id. art. 85, translated in Moroccan Family Code,

supra nole 1,at25.

15, Jd art. 124, translated in Moroccan Family Code, supra not
contrary to the situalion under the former Family Code.

36. Id. art. 114, ranslated in Moroccan Family Code, supra notc 1, at 30 ("The spouses
may mutually agres on the principle of ending their conjugal relationship with or without
conditions, provided that the conditions do not contradict the provision
and do not harm the children’s interesis."}

37. Id art. 89, transiated in Moroccan Family Code, supranole 1,2t 26 ("fthe husband
has assigned his right of repudiation to his wife, she can exercise this right by petitioning the
court according fo the [repudiation] provisions . . . .M. Repudiation s granted to the wifebya
clause ipserted in the marriage contract, or possibly by the consent of the husband after the
dispute has begun. MINISTERE DE LA JUSTICE, GUIDE PRATIQUE DU CODE DE LA FAMILLE
[PRACTICAL GuIDE T0 THE FAMILY CopE] 68 (2005), http;llwwwjustice.gov.ma!MOUDA
WANAJGuide%‘ZOpratiqu3%20du%2Ucode%‘2ﬂde%20la%20famj11e.pdf (last visited Nov. 20,
2007).
13, FamiLy CopEart. 115 (2004) {(Morocco), ranslated in Moroecan Family Code, supra

note 1, at 30 ("The spouses may agree on divorce in exchange for compensation according tothe
provisions of [the diverce by mutual consent]."). Repudiation is made by the husband at the
wife's request and in return for compensalion. MINGSTHRE DR LA JUSTICE, SupTd pote 37,2181,

e 1, at 32. Thisis

5 of this Moudawana,
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"Divorce i s -

e pr:ssl; ;}::ll;?néstfgi :I?Iil:lpf:llsliltl()[l by_th_e wile"; khol' may be translated as

o (EF}]:sideration e lelt:l ng:ssf;s, it is the will of the man that is taken

e l . . . '

- jsnutll?:;l(:; ;eizrdlgg divorce referred to as irrevocable breakdown is

O e I the 1 mm;;ug ea:zagflz. The new Code authorizes a woman who

c'hiqusrq40 (official French transl:lt?oi'p e't';:::' t;zf_ore tcl;e ;01111 e
. g ench : ison de di. v, i

gicghhi}; St:;instljttogl:l t 'fm;i irreconcilabie differences"). Th:gcc::ieis,otll:lli(;ﬁm?;

months of, thegfiate a(;} tlp;::m;:‘tli[tlicoil th‘ia‘:(ii‘:lorc? tW o ’Six

o ol - g into account each ?

' ord];r tﬁ:;:g:ﬁ;ﬁi cause of the Sf:paratlon when considering measursfsoilt’f:ilsl
o provisim bore ap;:\jrtg to tak_e in favour of the other spouse."*! Could this
Row provision bo gu :. as bfamg, for women, what repudiation is for men?
T anewe to i Ofc‘ld.es ion will have to come from practice. Some judges
consider this form dis;\l:tr_ce to be a variant of divorce for fault,** in which case
eition and fo et an aon fonary power to evaluate the admissibility of the
by the. husband becaus(;u::ltl owuixfg as compens?tion for the damages suffered
 eriage® Such an int r:ta\: e is responsible for the break-up of the
e o n trP ion clc?rl‘y makes divorce more difficult,for
ob{iged o marhs O tha: u]ln praf:tlce this mt_erpretation prevails, one woul«i be
el T that case, th ¢ shigaq does pot constitate an equivalent of the
e omwith oo > this new form of divorce would be closer to a legal

mpensation—a concept that nevertheless does not exist in fhe

Code—whenever the wi i
¢ wifc. fail i .
request s to convince the court of the sincerity of her

| B. Reforms Concerning the Status of the Child
Th i
e new Code considers the protection of children, something that the

revious cade i
Eﬂd o Otc:ge al;gigored.f The newMMoudawana mentions the rights of children
gations of parents.” However, on certain matiers relating to

39. See generall
fy MALIKA BENRAD!

P 1 ET AL., LE CODE DE LA FAM
; |;J “ ;:AL;T; [;[:‘1{3 FAMILY CODE. PERCEPTIONS AND JUDICIAL Pum&({’l;n&%mc)ms N
(mplying thot oot ha‘:zﬁ :;ti.g?;:,tfmns_lqled in Moroccon Family Code, supra nole 1 .at 26
b ey 0 petition the court for a divorce based on in’ecom;ilable

41. I art. 97, translated i

.97, in Moroccan Family Code, s
42.  See generally BENRADI ET AL,, supra note 39 oupranote 27
43,  See generally id. -

44.  See FAMILY Co)
_ DE pribl. para. 8 (2004) (Moroceo), translated in Moroccan Family
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children, the new Code retains the same vision as the provious texi.” This
Article briefly will consider the status of the child under Moroccan law, simply
by way of illustration of the fidelity shown by the Moroccan legislators to
Tslamic tradition. The status of children under Moroccan law is not, however,
the central topic of this analysis and is a subject that deserves more detailed

study.46

1. Filiation .

The new Code, faithful in this regard to traditional Islamic law, recoguizes
only legitimate filiation; in other words, the child must be conceived within
marriage. Establishing natural (out of wedlock) paternal filiation rerains
prohibited.”” The same is true for adoptive fitiation."™® However, the new text
of the Moudawana allows for a broad understanding of marriape when it comes
to determining the legitimacy of filiation. This enlarged notion allows the
inclusion—in addition to valid marriage’ —of certain categories of nuilified

marviage, vitiated marriage, and betrothal when the conditions established by

the Code have been fulfilled.” The Code goes $0 far as to admit illegitimate

Code, supra note 1, at 6 (setting out, as one of the Code’'s goals, the protection of children’s *

rights).
45. LpiLa JORDENS-COTRAN, NiEUW MARORKAANS F AMILIERECHT EN NEDERLANDS IPR
[THENEW Moroccan FAMILY 1AW AND DUTCHFPRIVATE TNTERNATIONAL Law]475-523 (2007).
In particular, see chapter 4 on filiation issues in Moroccan family law.
46. For a smdy of cextain aspects related, in terms of private intemational law, to the
status of the child in Moroccan law since (ke enlry into force of the new Code, see France
Blanmailtand & Céline Verbrouck, La Garde des Enfants dans le Notiveau Code de la Famille
Maracaln {The Cusiody of Children in the New Maroccan Fi amily Code], 130 REVUEDUDROIT

DES ETRANGERS 559 (2004). ‘
47. See FaMiLY CopRart. 148 (2004) (Morocco), iranslated in Moroccan Family Code,
supra note 1, at 35 ("INegitimate Giliation to the father does not produce any of the effects of
legitimate filiation.”).

48. Id art. 149, iranslated in Moroccan Family Code, supra nole 1, at 35.

49, Seeid art. 154, fransiaied in Morceccat Family Code, supratole 1, a1 36 (stating that

the paterity of 2 child is proven if the child is bom within six months after the Marnage

coniract concluded and the opportunity for sexual inlercourse existed, or if the child is born

within a year following the separation date).
50., Seeid art. 156, iranslated in Moroccan Family Code, supra note 1,37 (providing

three necessary conditions before a court will recognize a child’s Eliation o its father when a
tion). In particular, Aricte 156

marriage contract was not officially concluded prior to concep
states:
1f an engagement takes place by an offer and accepiance but for reasons of force
majeure the mariage contract was not officially concluded, and during the
engagement period the engaged woman shows signs of pregnancy, the child is
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relationshi i .
subsequs:;{{:’,]a;lbit:}t ona tempqrary basis enly, provided, however, that they are
o e lga l]lmﬁtccl b_y a judgment recognizing the marriage.”” The legal
The Code like\!\n'is.]lc ?ld within five years of the eatry into force of the COdegsz
entured Into in omc allows .for cases of sexual relations said to have beé;n
finall ! r,” provides for the benefit of the doubt (shubha) o
iV[,l g;:rnnts the recognition of patemity (istilhak).” a),” and,
b challcoged astept om o bosis o n legitimate filiation of a child could rot
Mondawans allowesp; on the b.ams of an oath of anathema (fidne).’® The new
ekpert e or paternity henceforth to be challenged also by means of
o ay be surprising: :
experts commissioned by the court canyin fact r]l:rr;s\‘:: gto lih:otneti::li-;ot?tl?i

interests ild, 1 i i
of a child, insofar as it makes it possible to challenge, at any fime, the '

legitimacy of a child; whereas i i
it ; ¢cas in classical Islamic law, the chal
311;:‘::22; l;‘z an o?th of anathema is very difficult.”® It i.:s al th: Iif:rgez:aﬁ::: :;llai
_ rm of proof {ordered by the court) sho ;
fhisne uld have been accept

no mstanc%except for the shubha (doubt) in the case of betroig ;le:::sl

affiliated to the enga; 0 ¥
ged man on th
(] gI'DU.ﬂdS of sexual relations by ermmor when the

(a) If the two enga ! ili
¢ ged person’s families are aware of thy i
woman’s legal tlor, if required, has approved the eug:;eniaegnel'?]em, andifthe

(b)Tf it appears that (he
engagement period: engaged woman became pregnant during the

(¢) If thetwo engaged
for the pregnancgy.g persons mutually acknowledge that they are responsible
Id

51. Seeid. art. 16, fransi f
[ art, ted in Mor i
counl a. s a Moroccan Family Code, i
Ay :fn : ncia; petition a court for recognition of their mm?l:'age "[isi?}zﬂz A t'hat :
- f; contract was not officially registered in due time . ..") ons of force majeurs

53, Id an. ]
o i deemeldti';', rrquarela‘ in Moroccan Family Code, supra note 1, at 35 {"M: :
fifation is deemed | :f:rhﬁn-l:::?m C(_:a:’es of , .. sexual relations by emor I BH i(g ar?telrg;‘
: i o) id art
i o crean . ly Code, supra note 1, al 36 ("Paternity is established by .. '
54.  Seeid. art. 143, transh |
L art, 143, ated in Moroccan Famil} ili
to ihsesfath;r an: mother is considered legifimate until ;;‘::\C":: f«;?lii?;::&#ﬁﬁ CFiliacion
. Seeid. arl. 160, franslated in Moroccan i at
a 0, fransi Family C, i
out t;:;r requirements, in addilion to a father's acknowl:dggfr;tﬂ:imrggzte - 3'7_38 (laying
. See generally JORDENS-COTRAN, supra note 43 o S

57. SeeFam
LY Copeart. 153 (2004) (Morocco), franslated in Morocean Fauily Code,

supranofe 1, at 36 (allowing a husband i i
e o e Eaable opesse) and to challenge his patemnity through a swom ailegation of

58, See generally JORDENS-COTRAN, supra note 45,
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i - - -t -
the Code allow for filiation to be established outs‘lide fgaﬁggzr;l}:g?io;i; ; “i;
isi the Morocean Supreme Court decidea ot ty ir
!_10t Sl:irpl;lmsgsct?;fbere 30, 2004: The Court declarec! that the child is llle{gfatlll]z
| ;:(S;E::ld :)0 ite father if it was born within a year ofda dﬁlm;ci:hdeg;c;,&ei:enm e
i d on DNA tests, concludes that e
cxpert testimony, base

rali ar 5

59 her ruling, dated March 9, 2005,

i i ild of the ex-husband. In anot . arch

ltalic)lgﬁgr:l];:: 1(120urt admitted the possibility of challenging patemnity by means
e 5l

. . bom
f expert festimony where it is impossible to pro:; }hat Lhe cl:}lfh \:;s;rt 1:) "
N ion of Al-firach, or
ithi i anted by the presumption o} X _
wuhlt?o?ﬁci?]rrlroc?i Ereyond that periud,“60 that is, six months after tl;et(}:‘onclusmn
?fl?le maniagé one year after the separation of the spouses, of oth.

2. Legal Representation and Custody

he Code has retained the idea that the fathcr_alone is the 1ega:}_g3&:f;a:;
£ tth cl?ild 8 The mother may have custody only if the fathe}r] haih : hana s
geen deterr;lined to lack the necessar;r1 1egﬁ!l:lap{13;t§é is(;& ; rgc(:j or han ;he
inoe dissolves, custody of the child aiw ! fo th
thethmei[ga‘g;heﬁihe child reaches the age of fiftcen, he or she has the right to
mother.

# A mother who remarries loses her right to custody once

chnoss ¢ oo ther who is non-Muslim also

: &5
the child has reached seven years of age.”™ A mo

i i Is of
is judgment was giver by six chambers——somet!nug very unu;:a:ilez} ;it:; artgg o
- “:sj rugc;ll:nceJiu 2 case relating Lo an exequatur 1_n.Mort9c;:o g) Fa e a1
N Franch c}l cial authority. The Court applied the provisions ol the Bormar o cases
by_aFren_ch]u ‘e although the new Code had afready entered uat?1 m:w'Cnde e
!Ins lc?dmi c?;s’solution of mamiage, by contrast, th‘a Court gavelt. e ;ate Code B e
m&'olvmg :vhen the cases in question had been decided at an ear _le; m.t? e e Milef,
Moudawan: ill i 128 and accompanyin 3
infra note |
l;sgtédaw;n 1:: ‘::151:::\? cll?;loj;‘t:i?;i:iidrgmnt No. 7, 23236, Revue Junspwdence de la Cour
1ee p )
& 9 (Qct. 2005) (Morocco . .
S“P';: - ?D. f:i::—aagzadgl(nentl\!o. 615/2/172003, Revue Jurisprudence dela Famlle, No. 1,91
. See , _
- i i,at
R (bii:]i;c:)(jona art. 2311}, translated in Moroccan Famri’i\: Coztz‘zlel,].:utﬁrl;c; note
49 (ﬁ:iin::;ierarchy of legal representation fora :-J;mgr,d with th:l lf.i:t :1; aat p (Stat.ing ata
8, iransiated in Moroccan Faiily Code, sup , (stating F52
ll?:;' islt‘;.ealr:;g:? guardian of the child onl.y' if she 1_135 reached the age of majonity
?;?her is nof present due 10 death, absence, or 1ncapa_ac|ty). Lo,
63, Id art. 174, translated in Moroccan Family Code, supra 1, o
64' Ia‘- an‘ 166, transtated in Moroccan Family Code, supra note &, : . '.The code
. 65. Id: art. 175,(1) (ransiated in Moroccan Far:g‘y Caf:ie, s:p;;rnnzlci)‘t;y ,Oa[ il[n.ess  Code
fows a mother (0 tetai if tho chitd soffers from a hand
e Al e M !elaln: ;‘sat:::g;lé";l:iz,‘;upra note 1, at 40, marries a man wilh a degree

0 hi Wlth the C]llld that the Chlld CDLIld not marry the new lmsband id. art. 1 503 ,
fk(ms P . y 7 ( )
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loses custody of her child.® A mother who has custody can be forbidden to
travel with the child ouiside Morocco without pricr authorization from the legal
guardian,”

Alihough this ends the oulline of the principal reforms introduced into
family law in Morocco in early 2004, there is much more that could be said. %
The aim here is not to minimize the efforts of the Moroccan codifiers—far from
it—but rather to show, wiih the help of a few concreic illusirations, that the
2004 Code, on the whole, remains faithful to Islamic tradition. It is precisely
because of this fidelity that certain problems of incompatibility between
Moroccan law and the laws of European couniries, which in the past had led to
a refusal to apply Moroccan family law in the case of Moroceans residing
abroad (MRA),G will to some extent continue to arise. There are two possible
attitudes-in light of this situation. Either one regrets that the problems of.
incompatibility should confinue to arise and accepis reality, or one seeks to find
alternatives that will make it possible to overcome these incompatibilities. The
Moroccan codifiers seem fo have opied for the second approach. The Code of
2004, in fact, offers a number of soluiicns that are iniended to help MRA in the
area of marriage and its dissolution. These are solutions that remain partly

translated in Morocean Family Code, supra note 1, at 41, or if she is the child's legal
representative, id. art. 175(4), iranslaied in Moroccan Family Code, supra note 1, at 41.

66. This hypothesis iz not explicitly provided for in the Code, but since the latter refers to
the Malikite rile, it may be expected that the judge will separaie the child from its mother if
there is a fear that the child might be reared in a religion other than Istam.

67. See FAMILY CODE art. 179 (2004) (Mo'mccn), translated in Moroccan Family Code,
supra nole 1, at 41 ("The court may, at the request of the Public Prosecutor's Office or the
child's legal representalive, include in the custody decree or any subsequent decision an

injunction prohibiting travel by the child outside of Morocco without the prior consent of his or -
her legal representative."),

68.  See generally Morocco, La Mupawana: EL Nou CobI DE FAMILIA MARROQUI
(2004) [MOROCCO, THE MOUDAWANA: A NEW CODE FOR MOROCCAN FAMILIES (2004)]) (2005);
Leila Jordens-Cotran, Aspecten van de Maroliiaanse Familiewei 2004 [Aspects of Moreccan
Family Law 2004], 3 MIGRANTENRECHT 76 (2005); Ana Quinones-Escamez, La Reception du
Nouveau Code de la Famille Marocain (Moudawwana 2004) en Europe [ The Reception of the
New Moroccan Family Code (Moudawwana 2004) in Enrope], 3 RIVISTA DI DIRITTO
INTERNAZIONALE PRIVATO E PROCESSUALE 877 (2004); Fatna Sarchane, Le Nowvean Code de la
Famille [The New Family Code], GAzETTEDU PALAIS ("Chronique Judiciaire™) (Morocce), Sept.
4, 2004, at 2; Fatna Sarchane, La Réforme de la Dignité (Refornt in Dignity), 95 FEMMES DU
Maroc, Nov. 2003, available ai htp:/fwww.femmesdumaroc.com/Magazine/Dossier/
LetexteduprojetdelaMoudawanaariiclepar article (last visited Jan. 28, 2608) (on file with the
Washington and Lee Law Review).

69. See Roura EL-HussEmN BEGDACHE, LE DROIT INTERNATIONAL PRIVE FRANGAISET LA
REPUDIATION [SLAMIQUE [FRENCH PRIVATE INTERNATIONAL LAW AND JSLAMIC REPUDIATION]

(2002); Katayoun Alidadi, The Western Judicial Answer to Islamic Talaq: Peeking Through the
Gate of Conflict of Laws, 5 UCLA J. IstaMic & NEAR E.L. 1 (2005-2006).
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Law o EUrRGPE] (20053).

FamiLy CODE art-s 14, 15 (2004) (Moroceo), translated in Moroccan Family Code,
1. .4,
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governing the form of marriage,” the new regulations on establishing a
marriage dossier with the judicial authorities (Articles 65 through 69), and
finally, the principle of recopnition of divorces issued abroad (Article 128).
I, however, remain caufious in my remarks. The new Moroccan Code was
not conceived primarily with MRA in mind.” True, it does address, on
certain points, the question concerning their particular situation, but it does
80, as it were, incidentally. The Code does not contain a complete set of
answers that would suggest a complete and coherent organization of a
MRA’s family life outside the home country.™ Ii would be wrong to iry to
give the Code a role it does not assume for itself. Moreover, this analysis is
valid only for Europe—I do not seek to make any prognostications for other
legal systems in the world.

1. (Civil) Marriage of Moroccan Nationals Residing Abroad
(driicles 14 and 15)

. In theory, Article 14 seems to figure among the practically
"revolutionary" provisions introduced by the new Code. Civil marriage by
Moroccan nationals contracted abroad in accordance with local
administrative procedures will henceforth be recognized in Moroceo,
provided that the conditions of consent, capacity, and the presence of the
marital tutor (wali), where applicable, are met, and there are no legal
impediments.” Until now, Morocco required its nationals marrying abroad
to follow the form prescribed in the old version of the Code.”™ Moroccan

supra note |, at 10,
72, Id arts. 16, 17, transiated in Moroccan Family Code, supra note 1, at 10-11,

73.  Seegenerally FidNIN-MASCULIN: LA MARCHE VERSL'EGALITE AU MAROC 19932003
[FEMININE-MASCULINE: THE MaRrcH TO EQUALITY I MoRrocco 19932003 (Houria Alami
M'Chichi et al. eds., 2005), available at http:/fwww._fes.de/fes6/pdfffemininmasculin.pdf (fast
visited Nov. 20, 2007).

74.  See generaliy Foblets & Loukili, supra note 4.

75.  See FAMILY CODE art. 14, rranslated in Moroccan Family Code, supra note 1, at 10
(requiring consent, capacity, the presence of two Muslim witnesses, a marital tutor if necessary,
and compliance with the provisions of Adicle 21 of the Moroccan Family Code).

76. Abdemazak Moulay R’chid, Le Droif International Privé du Maroc Indépendant en
Matiére de Statut Personnel [Private International Law of Independent Morocco in the Realm
of Personal Status), in LE STATUT PERSONNEL DES MUSULMANS: DROIT COMPARSE ET DROIT
INTERNATIONAL PrivE [ THE PERSONAL STATUS OF MUSLIMS: COMPARATIVE LAW AND PRIVATE
INTERNATIONAL LAW] 143, 143-177 (1. Y. Carlier & M. Verwilghen eds., 1992). Respect for the
forms of Muslim marriage is also required of mixed marrages between a Moroccan national and a
foreigner, and to marriages between foreigners where one paniner is Muslim. See generally H.
KoTwur, KOLLISIONSRECHTLICHE PROBLEME CHRISTLICH-ISLAMISCHER EHEN [CONFLICT OF LAW
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MRA therefore ignore these conditions, thereby officiating at limping
marriages from the point of view of private international law.
In practice, it would nevertheless seem that the obstacle should not be
. over-cstimated.. Verification of the conditions for the validity of a marriage
under Moroccan law takes place at the time when the marriage is recorded
in the consular registers.* The Moroccan consular authorities in the
couniry of the parties’ residence draw up an additional certificate in cases
of difficulty conceming the condition that requires two. male Muslim
witnesses, and this certificate will mention the identity of the two Muslim
witnesses (who may be different Trom the witnesses who were present at
‘the civil marriage).®
Article 15, in a sense, complements the provisiens of Article 14. It
lays down the conditions for recognition by the Moroccan authorities of the

" civil certificate delivered abroad.¥” MRA who have recourse to the new

Article 14 and try to benefit from it under Moroccan law, that is to say,
who wish to have their union recognized under domestic Moroccan law,
must submit within three months of contracting their civil marriage a capy
of the cerdificate to the Moroccan consular authoriiies in the place where
their marriage was contracted. However, if there is no consulate in the
country where the couple resides, they must submit it within the same
three-month period to the civil regisirar and the family law division of the
place of birth of the two spouses.®™ The former text of the Code contained

- 85. Thisis in accordance with the circular of April 13, 2004 from the Moroccan Ministry
of Justice. This circular goes so far as to give relroactive effect to the provision in Articie 14

altowing for the validation of civil marmiages between MRA contracted prior to the entry into
force of the new Moudawana,

86. Inpractice, the consular authoriiies, via their consulate, verify the person’'s religious
adherence by means of a simple presumplion: Anyone whose father is Muslim or whose
country of origin is one where the principal religion is Islam is presumed to be Muslim. The
indicators used for this presumption are generally the patronymic, national origin, or both. For
converis, the consulates require a certificate of conversion issued by a mosque or an Islamic
institution. SYLVIE SAROLEA, GUIDE PRATIQUE DE DROIT FAMILIAL ETRANGER: LE Nouyrau
CODE MARCCAIN DE LA FAMILLE EN QUESTIONS APERGU DES DROITS TURC ET ALGERIEN
[PracTicAL GUIDE TO FORBIGN FamiLy Law: THE NEw MoOROCCAN FaMiLY CODE, WITH aN
OVERWIEW OF TURKISH AND ALGERIAN LAw] 37 (2005),

87. See FAMILY CODE art. 15 (2004) (Morocco), iranslafed in Moroccan Family Code,
supranote 1, at 10 (requiring a subimission of a copy of the marriage contract to the Moroccan
consular within three months of ils conclusion, or in the absence of a Moroccan consulate,
submission to the appropriate department at the Ministry of Foreign Affairs within the same
limeline). .

88. Seeid (requiring that if both or one of the spouses were not hem in Morecco, a capy
of (he marriage contract must-be sent to the Family Couri and the Attomey General’s Office at
the Court of Firsi Instance in Rabat). "Dahir" stands for "law" or "decree."
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ne provision in this regard. Rather, it was the Dahir No. 1.0.20-60 of
March 4, 1960 that governed questions of marriage between Moroccans

and foreign nationals.®

2. Conditions Regarding the Form of Marriage {Articles 16 and 17)*

Article 16 deals with actions for recognizing the marriage.” The
former Code provided, in Article 5, para graph 4, that in exceptional cases a
judge could hear any action for the recognition of marriage and could admit
to this end any legal means of pmoﬂ92 Jurisprudence provides a few cases
"of the application of this provision to permit MRA couples to reguiarize
their marital situation in the eyes of Moroccan 1aw.”™ This will continue to
be possible in the future. The new provision in Article 16 is nevertheless
more precise. The following are considered to constitute legal proof:
expert testimony (i.e., medical evidence, such as DNA) and witness
testimony.** The pregnancy of the wifc and, of course, the presence of

89, The regisiralion ofthe marriage certificate is henceforth regulated by Law No. 37-9%90n

the civil registry, promulgated by Dahir No. 1-02-239 of Oct. 3, 2002, Bulletin Officiel [Official

Bulletin], Nov. 7, 2002 (Morocco), and Implementing Decree No. 2.99.665 of Oct. 9, 2002,

Bulletin Officiel [Official Bulletinj, Nov. 7, 2002 (Morocco). The Dakir of March 4, 1960
continues to apply to domestic situations.

90. The subtitle of this part of the analysis is not entirely accurate, Since the conditions '
regarding the form of marriage were not treated systematically in a separate provision ofthe Code, 1
grouped themunder Articles 16 and 17. i istrue that Article 16, paragraph 1 touches on the form,
establishing as it does the principle of the written form of marriage. See FaMILY CODE art. 16,
translated in Moraccan Family Code, supra note 1, at 10-11 ("A marriage conlract is accepied
{egal proof of marriage."). But the rest of the provision, as well as Article 17, is limited to
regulating specific situations. See id. ars. 16-17, franslated in Moroccan Family Code, supra

note 1, at 10-11 {regulating situations where the marriage contract was not officially registered”
in due time for reasons of foree majeure and when a proxy may cenclude the marmiage contract
in the absence of one of the parties). Article 17 deals with proxies, which is an exception lo the
condition requiring the presence of both spouses. Fora detailed discussion of Article 17, see infra
notes 10305 and accompanying text.
91. See Famy Cobeart. 16, jransiated in Moroccan Family Code, supra note 1, at 10—
11 (stating that, if for reasons of force majeure the marriage contract was not officially
registered in due time, a court may consider legal evidence and expertise such as the existence
of children or pregaancy from the conjugal relationship and whether the petition was brought
during the couple's lifetimes})..
92. See generally BLANC & ZEIDGUY, supra note 2.
93, See generally Associations Prologucs, La Réforme du Droit de la Famille Cinquante
Années de Débats [The Reform of the Family Law: Fifty Years of Debates], in 3 PROLOGUES

ExCEReTS (2002).
94, See generally MINISTERE DE LA JUSTICE, stpra note 37.
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documents under judicial control." Set forth in Article 65, the creation of a
marriage dossier must be seen by the judge before giving authorization to
record the act.'"™ The marriage dossiers shall be kept at the court clerk’s office
at the family court of the place where the marriage was celebrated.'” Each
dossier will then be filed under its assigned number and must contain the
documents listed in Article 65: two birth certificates; a medical certificate for
each of the future spouses; an authorization to marry in cases of marriage under
the age of nubility, of polygamy, or of marriages by converls to Islam or by
foreigners; and a certificate of capacity in the case of foreigners.'® It is up to
the family judge, who is also competent to authorize the adouls (notarial
witnesses), to record the marriage to verify beforehand the documents that will
constitute the dossier.""

The administrative formalities prior to marriage that are now obligatory for
all couples may appear burdensome. The aim seems clear; It should be
difficult for a Moroccan national to commit fraud with regard to marital status.
The purpose of registering marriage certificates (and the dissolution of
marriages) is namely to allow the competent administrative and legal bodies in
Morocco to know with certainty the civil status of a person.''? At least, that is
the ambition. This ambition will be fulfilled only if the civil registry services
operate throughout ihe territory of Morocco and truly are accessible.

Another form of monitoring is the obligation placed on the adouls to
mention in the marriage contract the declaration of both spouses as to whether
or not they had previously been married." In cases of a previous marriage, the
declaration must be accompanied by documents in "proof of the legality of the
marriage to be concluded.™™ Lastly, the Code provides for fraud to be
punished severely; the injured spouse has the right to claim the dissolution of
the marriage, with a compensation for the damages suffered.'” -

107.  See MWISTERE DE LA JUSTICE, supra note 37, at 52-35.

108. See FAMILY CODEart. 65, iranslated in Morocean Family Code, supranote 1, at 20~
21 ("The Family Affairs Judge in charge of marriage records officially certifies the record . . .
and files it at the Court Cletk's office under its assigned number.").

109. id.
110, Id
i11. M

112. MIMISTERE DE LA JUSTICE, supra nole 37, at 52--55.

113,  See Famny CODE art, 65 (2004) (Morocco), iransiaied in Morocean Family Code,
supra nate 1, at 21 ("The iwo adouls note in the marriage contract the declaration by both
spouses specifying whether or not they have been married previously.”).

114, See id. supra note 1, at 21 ("In case of a previous marriage, the declaration must be
accompanied by proof of the legality of the marriage 1o be concluded.").

115, Seeid. art. 66, transiated in Moroccan Family Code, supranote 1, ai 21 ("Ifa person
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Article 67 specifies what annotations are required to appear on the
marriage certificate. The original is to be given to the wife and a copy to the
husband.!"® On this point, the Code renews the former Ariicle 431"

_ These provisions, intended to reinforce the monitoring of marriage
formalities, will have positive effects in private international law since they
will facilitate the recognition of marriage certificates. However, it remains fo
be seen how the mew provisions on administrative formalities prior to
marriage will be applied in cases of marriage or remarriage involving MRA.
There is no doubt that in the medium term, this strengthened administrative
monitoring in Morocco will facilitate, in Europe as well in the case of civil
marriages by MRA, 2 thorough examination of the status of both fiancés
pefore giving them permission to marry. This is equally true in the case of
MRA who must obtain their birth cedificate from Morocco, of, where
applicable, proof of the registration of a previous divorce.

But it is not ceriain that things will antomatically become easier for
MRA who wish to marry in Morocco. In application of Article 22 of the
Dahir of October 3, 2002 promuigating Law No. 37-99 on the civil
registey,"® certificates of marriage and of divorce will be recorded in the
matgins of the birth certificate. The Rabat court is specifically competent to
receive copies of a MRA's marriage certificates.'”® Here is one concrete
example of the difficulty that might arise: Article 65 lists the documents to
be_ provided by (and for) the spouses who wish to marry in Moroceo.
Domestic laws in Europe differ among each other, however, particularly with
regard o divorce proceedings: In some €ases, only the judicial authorities are
competent to dissolve 2 marriage and, in other cases, registration at the civil

employs frand to obtain {he authorization or the certificate of capacity . . . [t{he injured pary has
the right to ask for the annulment of the marriage with compensation.”).

116. Seeid. art. 67, translated in Moroccan Family Code, supra note 1, at 21-22 (listing
varios annotations for a marriage contract such as a mention of the judge’s authorization, the
names of both spouses and the marital tutor, the amount of dowry, the conditions agreed upon,
the signatures of both spouses and tutor, and the judge’s authentication).

117. SeeFoblets & Loukili, supra note 4, at 524.

118. The registration of the marriage certificate is henceforth regulated by Law no. 37-99 on

the civil registry, promulgated by Dahir No. 1-02-239 of Oci. 3, 2002, Bulletin Officiel [Official -

Bulletin], Nov. 7, 2002 (Qvorocco), and Implementing Decree No. 2-99.665 of Oct. 9, 2002,
Bulletin Officiel {Official Bulletin}, Nov. 7, 2002 (Moroceo). The Dahir of March 4, 1960
continues to apply to domestic situations. ’

119. See FamrLy CODEart. 15 (2004) (Morocco), transiated in Moroccan Family Code,
supranote 1, at 10 ("I epe o1 both of the spouses was not bom in Moroceo, the copy will be
transmitted to the Family Court in Rabat and to the Attorney General’s Office at the Court of
Fiest Instance in Rabat.”).

120. See supra notes 113-14 and accompanying text.
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123. Id
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divorce, one within the legal system of their country of habitual residence and
one within the Moroccan legal system,””’ However, the current concrete
illustrations cannot yet predict with certainty what grounds for divorce will in
ihe end resist the examination provided for in Article 128. What about 2
divorce on grounds of de facto separation, for instance, a form of divorce
unknown in domestic Moroccan law but widespread in Evrope? Or further, -
what about foreign decisions issued before the entry jnto force of the new
Moudawana——will they likewise be taken into consideration? These are all
quéstions that await the development of Moroccan jurisprudence regarding
Adlicle 128."%

In sum, everything poinis fo the expectation that the 2004 amendments 0
the Morocean Family Code relating to MRA, no matter how revolutionary they
may be, will be of value only in their concrete application. "This observation is
irue for the entire Code. For cases involving MRA, the situation has its own
particularities: The analysis of the reforms does not allow one to predict the
future regarding the question of whether Morocco will keep—as the Moroccan
codifiers seem to have wished to do—a firm hold on the family life of their
pationals living abroad. From an examination of the provisions that seek
explicitly to praduce this effect, it appears that, seen from Europe at any rate,
the application of certain reforms likely will not produce the effects desired by

Morocco.

127. F.Sarchane & N. Lahlou-Rachdi, Réflexions sur Quelques Régles de Conflitde lois a
Irépreuve de la Pratique [Reflections lo a Number of Conflicts Rufes with a View to the
Praciice], | CAHIERS b DROITS MAGHREBINS 81, %1-108 (1995).

128. 1remain prudenton this matter. Cerlain decisions given after the entry into force of
the Code refused to observe, based on the provisions of the former Moudawana, intemational
conventions relating to legal cooperation, judging that with regard to judgments in the area of
family taw that might be carvied out in Morecco, lhe foreign judge who rendered the decision is
niot competent if he or she is not Muslim. See generally Casablanca Court of Appeal, Dossier
No. 3401403 (Apr. 8, 2004) (Morocco) (un published); Casablanca Court of Appeal, Dossier No.
2877/03 (Apr. 29, 2004) (Morocco) {unpublished); Casablanca Court of Appeal, Dossier No.

1619/04 (Feb. 5,2005) (Morocco) {unpublished). On the other hand, the Moroccan Supreme
Court recently admitted the possibility of applying the provisions of the new Code even for
foreign decisions issued before its entry into force, without concern for the religion of the
magisirates called upon to intervene in a divorce case involving Moroccans of Muslim faith. As
a result, it allowed the exequatur in Morocco of judgments issued by foreign non-Muslim
judges in the matter of divorce, as long as the two foltowing conditions were respected: (1) the
decision regarding dissolution of the marriage bond must be readered at the request of the
husband or with his consent; and (2) the foreign court must respect the formal and substaniive
rules conceming divoree contained in the new Code. Supreme Court, Chamber of Personal
Siatus & Saccession, Judgment No. 188, Revue Jurisprudence de la Cour Supréme, No. 63,12-
115 (Mar. 30, 2005) (Morocco); Supreme Court, Chamber of Personal Stawus & Succession,
Judgment No. 333, Revue Jurisprudence de 1a Cour Supréme, No. 63, 126-28 (June 15,2005)

{(Morocco).

MOROCCAN WOMEN IN EUROPE 1409

This i .
" 011s1 (E ‘r:;; tao dsggs ﬂj::(tj M(I;Affare helpless in the face of this situation. The
eed offer several possibilities in th i
law, not only to Moroc i iving e o MRA
s can nationals living in Mo!
o : ; rocco but also to MRA
: ir:i‘gmﬁlil;em (;0 arrange accord ing to their greatesi convenience—within tht;
Comm“men\:;eﬂ;o uqf cou;se—theu' family relations and especially the
ses make fo each other. These vari i i
e ch other. T various options, tailored to
pted to family life, are illustrations of the " i
potential” of the new Moudawan ai bilitics e i Tt e, b
a. Certain possibilities ar in fi

were already available under th B oo
N ¢ former law. It seems, therefi

important to devote particular attenti e o

r A ) ion to the new provisions, bearing in mi

questions of private iniernational law that they may raise , inmind

B T heﬂfmanczpatwy Potential of the New Moudawana: Combining
orqccan Domestic Law and Private Infernational Law

- i"(I)'ins n;xl: subpart explores the path of possibilities offered since the entry

oo :z ;)t 1: € new Moro_ccan Family Code—with a pariicular interest here in

resimatint giMRA—whlc-h allow them to determine, up to a point, the legal

regime 1 c:;lw\;wsleappljir o th%rlfamily life. Without claiming o be exhaustive in
, several possibilities exist that permit MRA, si i

; i _ , since the entry into

orce of the new Code, to combine the application of the provisions of th?iatter

the NOs an
W € ade |) d mc[h()ds Ofpl'l Vate mte]“ahoﬂal

1. The Double Celebration of Marriage

[oca[ﬁg,filﬁ-l fr, ?rhich autl-:;)rizes MRA to contract iheir marriagés according to
istrative procedures in their count i i i
al 7 ; ry of residence, will ce
f::jlllztgte P‘:he hrecogmtlon of civil marriages involving MRA under Mor[:)?:l:;z
. t this point, it is advisable, for th
. g X e reasons already mentioned
proceed via a double celebration—a civi rocean
d —a civil one and one before th
authorities. This would o i b
ities. ensure that the marriage is recogni i
countries. In sum, it all depends on ey merall
what the couple wants, for certai
e c N ertainly not all
ples atiach the same importance to the double celebration intended tz secure

129.  See Famiy Cobe art. 14 (20
OF . 04) (Morocco), franslated in M ]
supranole 1, at 10 (requiring consent, capacity, the presence of two Mus{l)i;;':::t::s:g 12;5‘;{1“;,[

tutor if necess i i isi
Code. ary, and compliance wilh the provisions of Article 21 of the Morocean Family



1410 64 WASH. & LEE L. REV. 1385 (2007)

the recognition of the marriage in both legal orders.””® The double celebration
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Moroccan law, which wou 1d protect the wife against the risks of polygamy and

(> (llat On. III ulﬂ case (lf mixea col p L} Whele one o the l’a!t]lers 18 II.()t
Dfr p\l 1

i itual reside

consulate in the country of habitua _ I

MOIOC(;:: ’tltll;emarriage B The couple could, if necessary, envisage retuming to
CO, : ], ifn

;?Iorigco and marrying there for a second time m order to contract a marnage

that affords as much protection as possible to the rights of the wife within

Moroccan domestic law.

It goes without saying that a double celebration is out of the question in

i ) tably on
j at are forbidden vnder Moroccan law, 1o ¢
o Case (;i;;ﬁgzs?usnlt:::diment 133 \RA who may worry about the consu'amt{
e doub in i drawn up by the loca
i ly obtain a document drawn up

of a double celebration could simply 1 > by U
Moroccan consular officials, registering the presence of the Muslim wiinesses
in addition to obtaining a civil marriage certificate.

2, The Modeﬁzaﬁon. of the Effects of Marriage and Its Dissolution

MRA can take advaniage of the possibility offered to them in Art}:i::e '11;7 :';'
the new Moroccan law for yarious matters related to cpn]ugal lge. ve;ct s
Istates that the marriage contract in Moroccan law may 3ncl}1de a f;f;—ﬁ oy
‘clanses "except for those conirary to the terms and obieclives 0 ge.

eivilly but only in a religious ceremany, but i_n that case,
sy bl O
:‘;; ii:::;yt‘il-l: ;:ESI‘;}?E;S(;‘;‘:::?L the modelization of the effects of mariage and ofits
dis?l;l:.tin?e;e FamiLy CODE art. 39, rrarqiare:f in Moroccan Family Code,
ﬂis:l;f. “tetl;}?‘:fmiiﬁ:d;?:?j ;ch:;:f;gg text {describing (he practice employed by the
‘:0“::;‘.“ a;il;:ieég;; :ﬂig'{‘;&fﬁi}:ﬁﬁgﬁi‘;ﬁ)’;wd in Morocean Family C ‘ode, supra

note 1, at 16.

130. Some couples do notm

supra iote j,atls

il
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Modelization may refer to various questions, linked sometimes to personal
status'® and sometimes to property.”” The clauses, once they have been
inserted into the marriage contract {or, where applicable, into an agreement
concluded afterwards),"*® are binding on both spouses.™

There are yarious motives that might iead MRA to take recourse in
modelization, by means of a contract, of their marital commitment. These
motives are linked to the concem that couples can be assured that their conjugal
union is treated in equal manner within the Moroccan domestic legal order and
in the European country of their habitual residence. Inasmuch as the Moroccan
law authoerizes the personalization of commnitments between spouses, it opens
up the possibility for MRA to regulate their marita relationships in alignment
with Moroccan domestic law while at the same time ensuring that they fulfill
the commitments they have undertaken in accordance with the legal order of
their couniry of habitual residence. ‘This, in turn, is a way to aveid limping
situations at the level of private international law.

The monogamy clause," which is not new in Moroccan law but that
continues Lo be relevant given thai the new Moudawana has not completely
prohibited polygamy, provides a woman with a specific guarantee of additional
tegal protection.'' 1t assures a wifc that as long as she does not grant her
consent to a modification of the clause,'*’ the couple will remain monogamous
or the marriage may be dissolved."? In this regard, it would be useful for the

136. Seeid. art. 67, § 8, franslated in Moroccan Family Code, supranote 1, at 22 (stasing
that the marriage contract should include "condilions agreed upon by both parties”).

137.  Seeid. ar. 49, iranslated in Moroccan Family Code, supranote 1, at 17 (stating that
the spouses can agree on the "investment and distribution” of their property).

138. This will usually be the case of agreements based on Article 49 of the Morocean
Family Code.

139,  See FAMILY CODE art. 48, fransiated in Moroccan Family Code, supranote 1, at 17
("Conditions that confer a legilimate benefit on the person who drew them up are valid and
binding on the spouse who agreed to them.").

o140 See id. arts. 40, 42, transkaled in Moroccan Family Code, supranote 1, at 15 (placing
resirictions on polygamy). -

141.  See id. (stating when polygamy is prohibited).

142.. Seeid an. 48, transfaled in Moroccan Family Code, supranote 1, at 17 (stating when
conditions in 2 marital contract may be waived or modified).

143.  Seeid art. 40, translated in Moroccan Famify Code, supranote 1, at 15 ("[Polygamy]
is . . . forbidden when the wife stipulates in the marriage contract that her husband witl not lake
another wife."). It should be noted, however, that the ban on ceicbrating polygamous marriage
does not prevent the possibility that some of the effects of a polygamous marriage contracled in
a country that aflows it, such as Moroeco, might be recognized in Europe. There are two
reservations regarding such recognition. First, all of the conditions laid down by Morocean law
must have been fuifilled. Secondly, only those effects will be recognized that will be considered
not to infringe upon public order: the legitimacy of children, the matrimonial regime,
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Moroccan Ministry of Justice to issue a circular‘ infon.ning future nguses,
especially MRA, of their rights and obligatior_ls, including the possibility of
inserting a monogamy clause into their marriage t?o‘ntract. It may Ialso ble
prudent to require that Moroccan consular authorities abroac':l_prov_lde this
information to MRA.'* To go even further, the consular authorities might also
consider providing future spouses with model marriage contr_acts t_hat include
an optional clause excluding polygamy and other f:lausesz dealing w1th_ personal
status, in particular clauses conceming the dlsso!.ut;on of marriage and
providing for the assignment by the husband of the right of repudlatlo}'l. _
The assignment of the right of repudiation by the husband to hlS. wife,
\nown as famlik, thus offers a second illustration of a clause re!atmg o
personal siatus available under Moroccan faw."** The advantage of this second
clause has to do with the fact that it grants a woman lt4lle possibility of ending
the marriage unilaterally in a discretionary manner. ~ The husba_nd cagnot
revoke his wife's right to divorce ("repudiation”) once he has asmgl}e.d it to
her.? In Burope, within private intemnational law, the recognition of
repudiation often presents problems on the grounds that the. wife do_es n_ot have
an equal right."® The fact that the husband has assigned his right of

i such as a widow's pension that is to be shared befween fwo wwes). and
::;i‘:ﬁ:sl::gce( obligations, Other epﬁ‘ects will not be recognized. Thus, as a rule, a restdenc:
permit will be granted to one wifc only. With regard to France, see B. BOURDELOLS, MAﬁv?
POLYGAMIQUE ET DROIT POSTIIF FRANGAIS [POLYQAMOUS MARRJAGEANDF@CH Posn_mz ]é
439, 444 (1993). With regard to other countrics, see S. Aldecb Abu S'ahlleh, La Suisse jgce_
I'inégalité entre homme el femme en droit musuiman [Switzerfand Facing Gender Inequiailly in
Jslamic Law), in RAPPORTS SUISSES PRESENTES AU XV EME CONGRES INTERNATIONAL DE DROIT
COMPARE{SW15S REPORTS PRESENTED AT THE XVTHINTERNATIONAL CONGRESS OF Comm-rﬁ
L.aw] 8 (Int’l Cong. of Comparative Lawed., 1598); FEMMES MAROCAINESET CONFLITS FAMILIA
N IMMIGRATION: QUELLES SOLUTIONS JURIDIQUES APPROPRIFES? [MOROCCAN WOMEN AN;)
FAMILY DiSPUTES IN THE CONTEXT OF MIGRATION: WHAT ARE APPROFRIATE LEGAL SOLUVIONS il
117 (Marie-Claire Foblels ed.,1998); L. JornENS-CoRAN, HET MAROKKAANSE PAMILIERECHT EN
Df NEDERLANDSE RECHTSPRAXTUK (MOROCCAN FAMILY LAW AND LEGAL PRACTICE N THE
NETHERLANDS] 132-36 (2000). ‘

144. Seeinfranoie 152 and accompanying text (pr(_)vidin_g information on the model of' I!:e
obligation of information for the adouls provided for in Anicle 49 of the Moroccan Family
Code). . ) y

145. See FAMILY CODE art. 89 (2004) (Morocco), lrans!are_:d in Morocean Farm_ly Cohg,
supra note 1, at 26 (stating procedures thal should be followed "ifthe husband has assigned his
right of repudiation to his wife").

gl;46. ’.;'ee id., translated in Moroccan Family Cade,_ supra note 1, at 26 _("'Ihe I:lus_bar::cil
cannot prevent his wife from exercising Lhe right of repudiation that he has previously assign!
to her.").

147. I . )

143. M. Fulchiron, Ne Répudiez Poini: Pour Une Imerpréfario:? Raisonnée des Arre-r.? di
17 Février 2004 [Do Not Repudiate: Play. for a Rational Interpretation af the Couri Decisions
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repudiation to his wife may eliminate this obstacle.® In line with the proposal

. reparding the monogamy clause in the marriage contract, it would also be

prudent on the part of the Moroccan authorities to issue a circular or other
official explanatory document fo their consular representatives abroad
reminding them of this option available to future spouses. Such informaticn is
all the more important where MRA are concemed. In sum, the private
international law of most European countries would find both of the
aforementioned clauses regarding the status of persons acceptable to the degree
that they simply confimm the rejection of institutions deemed to be manifesily
contrary to public order: polygamy and repudiation.'*®

As to the conditions relating {o property, Article 49 of the new
Moudawana authorizes spouses, with respect to the administration of property
that is acquired during the marriage, to agree on the way these will be managed
and divided." This agreement must be recorded in a document that is separate
from the marriage contract.'” This innovation, introduced in 2004, will
facilitate the recognition of such contracts under the various legal orders
concemned. The mamiage contract covering the mairimenial propery
arrangements is a feature of all European legal systems today, and it is now
possible under Moroccan law as well. In the private intemational law of most
European countries, the matrimonial regime is subject principally to the law of

of 17 February 2004), 58 REVUR CRITIQUE DE DROIT INTERNATIONAL PRIVE [CRITICAL REV. OF
PrIVATE INT'L LAaw] 7, 7-25 (2006).

149, Another way of eliminating the obstacle may, in coming years, prove to be (he
introduction into the new Moudawana of divorce for imeconcilable differences referred to
above, which coutd be interpreted as a right similar to unilateral breakdown of the marital bond,
which is granted equally to women. 1tis still oo soon, however, to conclude that this is indeed
a similar right; it will depend to a large extent on the attitude that Moroccan jurisprudence will
take in the future with regard lo this new form of unilateral diverce that is open to both spouses.

150. Under the private intemnational law of some countries, it will be necessary for spouses
to confirm their commitment when the lawsuit is initiated. This is the case, notably, in Belgium.
The Belgian Code of Private Intemational Law recognizes the autonomy of the will in the area
of divorce, thereby altowing spouses to have their diverce proceedings govemed by the law of
their foreign nationality, See CODE OF PRIVATE INTERNATIONAL LAW [BELGIAN PIL CODE] art.
55, § 2, transfated in YEARBOOK OF PRIVATE INTERNATIONAL LAw 319 (Petar Sarcevic et al. eds.,
2005) (stating that a couple may choose between the law of their foreign nationality or Belgian
law when deciding what law will govern their divorce proceedings).

151. FaMILY CODE art. 49 (2004) (Morocco), franslated in Morocean Family Code, supra
note 1, at L7 ("[T}he two spouses may, under the framework of the management of assets to be
acquired during the marriage, agree on (heir investment and distributidn.").

152. See id. (stating (hat an agreement regarding the distribulion of property acquired
during thé marriage must be in "a written document separaie from the marriage contract”). To

ensure that all parties are aware of these provisions, the adouls must advise both pariies at the
time the marriage is contracted of the possibility open to them under Article 49. fd.
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the primary conjugal residence.'® Neverthcless, conflict rules also permit the
choice between the law of habitual residence and the law of one’s nationality.
MRA have a particular interest in making use of the possibility Article 49
offers them in the following situation. Two MRA, having contracted a civil
marriage in accordance with Article 14 of the new Moudawana, will most likely
be subject entirely to the matrimonial regime (i.c., relating to property) of the
Jaw under which they were married.’s® There is a good chance that in Furope
this will be the regime of community property acquired during the mariage. It
is not certain, however, that this system will be recognized in Morocco, because
the latter has maintained the system of separation of conjugal property.”" Such
recognition coutd, however, be facilitated if a contract drawn up by the spouses,
in compliance with the provisions of Ariicle 49, specifies the status of the
property o be acquired during the marriage and the way itisto be managed and
divided.

Iv. Conclusion

The new Moroccan Family Code is an important piece of legislation.
MRA can iake advantage, on various matters related to conjugal life, of the
possibility offered to them to include in their marriage contract all conventional
clauses "except for those contrary {o the terms and objectives of marriage."
One could speak of modelization. Modelization may refer to vasious questions,
linked both to personal status issues and to property matters. The clauses, once
they have been inserted into the marriage contract {cr, where applicable, info an
agresment concluded afterward), are binding on both spouses.' s

153, See, e.g., BrLalaN PIL Cope art. 51, iranslafed in YEARBOOK OF PRIVATE
INTERNATIONAL LAW, supra note 150, at 319 (linking the matrimonial regime to the law of the
first habitual common residence and only in the absence thereof, io the common nationality)-

154, Seeid. art.49, wransiated in YBARBOOKOFPRIVATE]NTERNAT!ONALLAW,SHPM note
150, at 309 (permilting couples lo choose whether their matrimonial property regime is
govemed by thelaw of their first habitual residence, the law of one spouse’s habitual residence,
or the law of one spouse’s nalionality).

i55. See FaMiLY CODEarl. 14, franslated in Morocean Family Code, supra note 1,at 10
(slating that Moreccans living abroad may conduct their marriage according to thelaws oftheir
country of residence, including presumably the matrimonial regime related Lo property).

156. Seeid. art. 49, fransiated in Morocecan Family Code, supra note i, at 17,

157. Seeid. art. 47, {ranslated in Moroccan Family Code, supra note i, at 16,

158. Seeid. art. 48, franslated in Moroecan Family Code, supranote 1,at17 ("Conditions
that confer a legitimate ‘benefit on the person who drew them up are valid and binding on the
spouse who agreed to them.").
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endo:‘,.hti :11:]1111 (;lf_‘ﬂl:lse Artlcle‘ was to -strcss that such clauses allow MRA to
ot provid s ﬁg comjmtmen_t with preater legal certainly, insofar as the
clauses provide ® | ia_ltlllework o_f nght§ and obligations for marriage that will
loter reduce the elihood of difficulties for the spouses, which sadly are still
e Witc; i tl,l C':i;'l;;:d by the nonrecognition of marriage, of several of its
A l: 1h e?rent l.ega! systemns involved, or both, The position of
sotwithsading te reform G the Morocenn Fay Cods 52004 ther e
still 2 number of discrepancies between nth:ml\tfy ?)de o e Weaom
conceptions of the place of women and children with?ns tll'llTl sehior WeStel_'ﬂ
:‘llausestmay counteract this vuln_erability, at least in part, :ni:IOtll]Jj: l:so tll?e r(;::sﬂw;
ggest speaking of the "emancipatory potential” of the new Moudawana >



